








setting can provide. Students enroll at Whaley School based on their IEP requiring.
placement at a separate day school due to their severe emotional/behavioral needs...””
All students at Whaley receive special education services.

Creating Successful Futures (CSF) is “...is a highly structured, districtwide, short-term -
program designed to empower K-3 students to make safe and positive choices...”® The
program “...provides an early intervention for kindergarten through third grade students
whose behaviors are such that a targeted intervention is necessary to change anti-social
behaviors to pro-social behaviors.””’ "

Developmental Disability means “...a severe, chronic disability of an individual that - (i)

s attributable to a mental or physical impairment or combination of mental and physical
impairments; (ii) is manifested before the individual attains age 22; (iii) is likely to
continue indefinitely; (iv) results in substantial functional limitations in 3 or more of the
following areas of major life activity: (I) Self-care. (II) Receptive and expressive
language. (IIT) Learning. (IV) Mobility. (V) Self-direction. (VI) Capacity for independent
living. (VII) Economic self-sufficiency; and (v) reflects the individual's need for a
combination and sequence of special, interdisciplinary, or generic services, individualized
supports, or other forms of assistance that are of lifelong or extended duration and are
individually planned and coordinated... 8

Complaint includes, but is not limited to any report or communication, whether formal
or informal, written or oral, received by the P&A (DLC) including media accounts,
newspaper articles, telephone calls (including anonymous calls), from any source alleging
abuse or neglect of an individual with a developmental disability.’

Abuse means any act or failure to act which was performed, or which was failed to be
performed, knowingly, recklessly, or intentionally, and which caused, or may have
caused, injury or death to an individual with developmental disabilities, and includes such
acts as: Verbal, nonverbal, mental and emotional harassment; rape or sexual assault;
striking; the use of excessive force when placing such an individual in bodily restraints;
the use of bodily or chemical restraints which is not in compliance with Federal and State
laws and regulations or any other practice which is likely to cause immediate physical or
psychological harm or result in long tern harm if such practices continue.'®

Neglect means a negligent act or omission by an individual responsible for providing
treatment or habilitation services which caused or may have caused injury or death to an
individual with developmental disabilities or which placed an individual with
developmental disabilities at risk of injury or death, and includes acts or omissions such
as failure to: establish or carry out an appropriate individual program plan or treatment

* Available at http://www.asdk12.org/depts/sped/programs/Secondary.asp#whaley
% Available at http://www.asdk12.org/projects/csf/I/index.asp
71d,
¥ See 42 U.S.C. § 15002(8).
? See 45 C.F.R. § 1386.19.
10 Id.




plan (including a discharge plan); provide adequate nutrition, clothing, or health care to
an individual with developmental disabilities; provide a safe environment which also
includes failure to maintain adequate numbers of trained staff.'!

Seclusion is not a term that has been formally defined by the Anchorage School District,
the State’s Department of Education and Early Development, or the U.S. Department of
Education. Federal regulations governing hospitals define “seclusion” as “...the
involuntary confinement of a patient alone in a room or area from which the patient is
physically prevented from leaving. Seclusion may only be used for the management of

_ violent or self-destructive behavior.”'?

i1 Id
2 See 42 C.F.R. § 482.13(e)(1)(ii).




II.  Investigation & Findings

In May 2010, the Disability Law Center (DLC) of Alaska received a complaint that an
eleven year old student with autism, receiving special education services at College Gate,
was being placed in seclusion'? in the school’s “safe room.” The complaint went on to
report the student’s parent had not been informed of this practice and had not approved
the use of seclusion. It was further alleged the student’s behaviors at home had escalated,
and that the student was experiencing incontinence at home as a result of being placed in
seclusion at school.

Under its federal authorities, DLC initiated an investigation into the complaint it
. 14 o . .. .
received.”” Through its investigation, DLC sought to determine:

+ if the allegations could be substantiated;

+ if abuse and/or neglect occurred;

+ if seclusion had been used, was its use appropriate?

+ if seclusion had been used, was the use of seclusion isolated to this one student,
this one school, or did it extend to other students who experience a disability at
other schools?

During the course of its investigation, DLC came to learn that other students at College
Gate, including other students with disabilities who were receiving special education
services, had been placed in the safe room. DLC also learned there was a similar room,
with a similar use at Northwood, and that some of the students who had been placed in
that room experienced a disability and received special education services.

As aresult of this information, DLC expanded its investigation to explore how the safe
rooms at both of these schools were being used.

Interview with Student’s Parent

In response to the complaint it received, DLC staff interviewed the student’s parent. The
parent reported that the first time she became aware of the student being taken to the safe
room was following an “Individualized Education Program” (IEP) meeting. Following
the meeting, while speaking with the student’s special education teacher and school’s
principal, the student stated he didn’t want to go back to the classroom. The principal
told the student that he could either go to the safe room or the book room.

" For purposes of this report, except when the term “seclusion” is found within a direct quote, DLC is
using the term as it is defined at 42 C.F.R. § 482.13(e)(1)(ii). That is “...the involuntary confinement of a
patient alone in a room or area from which the patient is physically prevented from leaving. Seclusion may
only be used for the management of violent or self-destructive behavior.”

" DLC issued its investigative report to the District on October 21, 2011, and provided the District with an
opportunity to review and comment on the report before issuing its final version. The District provided its
response on December 2, 2011.




According to the student’s parent, the principal then informed her that the student never
went to the safe room alone. The student then said “Yes I have. Remember that time you
took me there and locked the door?” The parent reported the special education teacher
then began to say something, but stopped, and the principal changed the subject. The
student’s parent reported that was the first time she came to know the student was
sometimes placed in the safe room. '

The parent went on to report that since having been transferred from the Whaley School
to College Gate, the student had been increasingly resistant to going to school, had been
more anxious, “clingy” and “fearful.” The parent reported those behaviors had increased
during the four weeks prior to the IEP meeting in May 2010, and the student had also
started experiencing incontinence at home. The student’s parent believed the student’s
behaviors, incontinence and not wanting to go to school were a result of school staff not
knowing how to respond to and manage the student’s behaviors, including use of the safe
room.

The student identified in the initial complaint DLC received had been placed in the safe
room five times between February 25, 2010 and May 12, 2010. According to the safe
room log, the specific dates, duration and reason(s) for the student having been placed in
the safe room were as follows:

+ February 25,2010  11:10-11:25 “non-compliance”

* February 26,2010  2:45-3:15 “non-compliance” “unsafe beh[avior]

*  April 29, 2010 1:20-1:50 “unsafe/kicking/non-compliance”
+ May6, 2010 10:20-11:00  “non-compliance”
+ May 12,2010 11:10-12:15  “unsafe behavior” “non-compliance”

Review of Student’s Individual Education Plan (IEP)

The student’s IEP was reviewed in order to determine if use of seclusion or the safe room
had been incorporated into his individualized plan. The student’s IEP, amended May 20,
2010, stated his “...behavior and social skills requires curricular modifications and
behavior interventions. [Student’s name] requires a behavior support plan and special
Ed. [education] staff needs to be available for the entire school day, including at least one
instructional aide.”

Descriptors of his behaviors in the IEP included: verbal outbursts, work refusal, running
away, physical aggression toward himself, arguing with school staff, claiming to be ill
when he was not.

While there were references to the student responding positively to having access to a
“quiet area” and “quiet room” under certain circumstances, the only specific reference to
use of the “Quiet Room” was found in the student’s “Functional Behavior
Assessment/Positive Behavior Intervention Support Plan,” dated November 3, 2009,
under a section entitled “Crisis Plan.” That section stated:




Utilize school structured discipline plan including
assignment to the Practice Hall, Practice Room, Skills
Acquisition Room or Quiet Room should behaviors
continue.

The location for the above referenced discipline plan was identified as Whaley School,
and the neighborhood school was identified as College Gate. Based on the use of terms
such as “structured discipline plan,” “Practice Hall, Practice Room, Skills Acquisition’
Room,” and the fact that the student had attended Whaley School, it is believed the
substance of that Functional Behavior Assessment/Positive Behavior Intervention
Support Plan was derived from his time as a student of Whaley.

College Gate’s Safe Room

Through interviews with District staff and conducting an on-site visit to College Gate,
DLC was able to verify there was a room within College Gate that was utilized for
students to either voluntarily or involuntarily go into based on certain circumstances
and/or behavior(s). College Gate staff referred to the room as the “safe room.” The
room’s only door exited into a common hallway, had a narrow window built into the
door, and had a magnetic lock. There was no furniture in the room. The log for the safe
room’s use was taped to the outside of the safe room door. Another note was also taped
to the door. It read:

September 2009
To all College Gate Staff:

Students in time-out must be directly supervised by a
school staff member at ALL times.

That means: while the student is in this room, a school
staff member must be stationed directly outside of the
room, or inside the room at all times.

This room is shared by the CSF program AND College
Gate staff.
That means if:

CSF room 10 is using the room, [CSF teacher’s name] is
the person-in-charge.

CSF room 15: [CSF teacher’s name] is the person-in-
charge]

k-1st: [k, 1, 2 Resource Room teacher’s name] &
classroom teacher: person-in-charge
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The safe room’s log reflected its use from October 6, 2009 through May 17, 2010.
According to the log, twenty students had been placed in the room within that time
period, and the room had been used eighty-nine times. The most common reasons noted
on the log as to why a student was in the safe room included: unsafe behavior; non-
compliant; and refusal to take break. Seven of the twenty students were identified by the
District as receiving special education at College Gate. The remaining thirteen students
were all participating in the CSF program. At least three of the students participating in
the CSF program, who had been placed in the safe room, were also eligible to receive
special education services.

As aresult of this information, DLC determined that during the time the room was in use
through May 2010, at least ten College Gate students who experienced a disability had
been placed in the safe room at College Gate. Of those three students who participated in
the CSF program and were also eligible for special education services, one had been
placed in the safe room ten times; one had been placed there seven times; and one had
been placed there two times.

Interview with Student’s Special Education Teacher

From reviewing the safe room log and interviewing District staff, DLC learned the
student’s special education teacher would generally be the one initiating the student’s
placement in the safe room. The special education teacher was interviewed by DLC
staff. The special education teacher reported she would often be contacted by the teacher
assistant (TA) who worked with the student one-on-one, or other ASD staff, when the
student was displaying unwanted behaviors, and where attempts by staff to change,
modify or stop the behavior had proved unsuccessful.

The special education teacher reported when she intervened in response to the student’s
unwanted behavior(s), she would give him choices. These choices were begun with “Do
what you’re supposed to do or...” and a variety of choices would be offered. The special
education teacher reported the choices she offered depended on the circumstances and the
behavior at hand. The special education teacher also reported that there were generally
consequences associated with the unwanted behaviors. Examples of the consequences
were “walking the perimeter outside,” “pick up trash,” “help in the lunchroom.” One of
the choices offered was to go with her to the safe room. Of the five times the student was
taken to the safe room, the special education teacher reported three were just “as a place
to go” versus as a negative consequence to the behavior. The special education teacher
stated, on those occasions, going to the safe room was what the student chose to do when
given choices.

When the special education teacher was asked how data was collected during the times
she was called to intervene (e.g., what the behavior was, and what choices were made by
the student), she indicated it was not tracked. The special education teacher later
qualified her initial response by stating both she and the TA assigned to the student did
keep track of the student’s behaviors, just not a complete account of what happened, such
as the resulting consequence. A review of documents supplied by the District supported
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the special education teacher’s assertion that a description of the student’s behaviors was
documented, but the response to those behaviors was not consistently recorded.'®

The special education teacher indicated the student’s regular classroom had too many
students (she reported “31”) for him to be able to handle without difficulty or acting out.
She also indicated that opting to take the student to one of the “reading rooms” as an
alternative was generally not viable as there were too many things in the room that could
prove to be distracting to the student. The special education teacher reported the student
went out into the hallway to work every day. '

When asked what her perception was of who could use the safe room, she reported she
believed the safe room was available to be used by any staff. She further reported,
however, that she did not use the safe room with any of her other students who were
receiving special education services. She reported this was because she was able to
figure out different alternatives for them.

The special education teacher reported the school’s principal would sometimes observe
the student when he was in the safe room as she had to teach her class. When asked if the
door to the safe room was open or closed, locked or unlocked, the special education
teacher reported she believed the door was open some of the times when the principal
was observing the student.

Interview with College Gate Principal

The principal reported she interacted with the student frequently, in a variety of situations
and circumstances. The principal reported the student was in her office on a number of -
occasions, sometimes to “cool down;” sometimes as a quiet place to do his schoolwork,
because it was quiet; sometimes for discipline. The principal reported the student felt
comfortable in her office.

When asked about the times the principal observed the student while he was in the safe
room, the principal reported that on one occasion, she sat on the floor with the student,
she working on something while he was working his schoolwork. She reported that on

" another occasion, the student didn’t want her in the same room, so she went outside the
room with a desk and worked on her computer. On that occasion, the principal indicated
the student worked for about an hour, leaving the room to use the restroom, to get a drink,
and then came back. The principal stated the student “liked the room because it was
quiet.”

Given that the principal reported she only observed the student twice, and that the special
education teacher reported she was generally unable to stay and watch the student
because she had a class to teach, the principal was asked if she knew of anyone else who
may have observed the student the other three times he was recorded as having been in

Based on the special education teacher’s statements as well as the documents provided DLC, there was
no indication the frequency or number of times certain behaviors were observed, the number of times and
what interventions were used, or his response to those interventions was documented, tracked or analyzed.
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the safe room. The principal reported she did not, but perhaps the teacher had started the
observation, had to teach the classroom so called the principal to take over the
observation, and then came back after she had finished her class to complete the
observation. The principal reported she could only specifically remember the two times
she observed the student from the beginning of when he went in to the safe room, through
him going out of the safe room.

When asked if the door to the safe room was open or closed, the principal reported that
on the occasion she sat outside the room, the student had closed the door. On the other
occasion, the principal reported the student also closed the door. Later in the interview,
the principal did acknowledge her awareness that the special education teacher had, on at
least one occasion, closed and locked the door when the student was inside.

The principal was asked if any data about the use of the safe room was maintained
beyond the safe room log. The principal responded no, but believed the log was “very
accurate.” Referencing the safe room log, the DLC investigator asked if students other
than the one student and students participating in the CSF had been in the safe room. The
principal stated that a number of students, including some in the regular education
program, liked to go in the room because it was quiet. She reported sometimes the door
to the room was propped open. The investigator asked if each student who entered the
room was logged in, regardless of which school program they were involved in, and the
principal replied they were.'®

The investigator stated that in reviewing the log, there were various statements as to why
the student was in the room, but none of the reasons listed were ever indicated its use was
voluntary; there was nothing in the log that indicated the student who was the subject of
the investigation, or any other student who was in the safe room, was there just because
the student wanted a quiet place to work. The principal responded the investigator had
not received all of the logs because the only logs provided were those used for the student
for whom the investigation had been initiated."”

The principal reported that while the safe room was not used exclusively by students who
participated in the CSF program, its use was principally for students in the CSF program.
Through its review of the safe room log and information provided by the District, DLC
was able to determine three of the students who had been placed in the safe room
participated in the CSF program, and also received special education services. When
asked if parents/guardians were supposed to be notified if their student was placed in the
safe room, the principal responded they were. When asked who was responsible for that
notification, the principal stated the teacher who initiated the safe room’s use. Through
further interview with the principal, it was learned notification of use of the safe room

' Based on information provided by the District, each student whose initials appeared on the safe room log
was either a student who received special education services, participated in the CSF program, or both.

'7 As a result of DLC’s concern that other students who experience a disability may have been placed in the
safe room, all logs for it use were ultimately obtained. Student initials were the only identifiers on the logs,
which were taped to the outside of the safe room door. DLC’s findings from review of all of the logs are
discussed later in this report.
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was limited to students who received special education services and those participating in
the CSF program. The principal explained that was because other students used the room
the same as using one of the reading rooms, to study in a quieter environment.

The principal was asked if there was a school-specific document, orientation manual,
etc., that spoke to use of the safe room. The principal responded there was not, however
it was in the District policy under time-out room or quiet room; the pr1nc1pa1 went further
to say she believed the policy could be found on the District’s website:'* The DLC
investigator asked the principal if there was any specific criteria school staff were to
utilize when making a determination that a student in the safe room was ready to leave.
The principal responded there were no specific criteria, but the general guideline was
when the student informed whoever was observing that s/he was ready to leave.

The principal was asked if the safe room had been at the school as long as she had
worked there. She reported it had not, that it had been converted from an office when the
CSF program came to the school in 2005. The principal was asked by the DLC
investigator if she had ever attended training sponsored by the District that addressed the
use of seclusion. The principal stated she attended CSF program training which included
use of the quiet room.

Following the interview, an e-mail was sent by the school’s principal. The e-mail stated
that a parent “commitment form” was provided to all parents before their student entered
the CSF program. She specifically identified the following sentence as being read out
loud to the parent before s/he signed the document. The sentence stated:

If the student poses a danger to self or others, or disrupts
the learning environment of others, the staff may have to
escort the student to a safer area and use safe containment
procedures as necessary.

The principal went on to state parents were shown the quiet room when the students first
began the CSF program, and its use was described to them. She went on to say that
parents were called when their student was placed in the room, and that it was written in a
daily log that went home with the student each day.

ASD Policies & Procedures for Seclusion

The DLC investigator met with and interviewed the then Executive Director of Special
Education for ASD. The Executive Director confirmed DLC’s understanding that there
were only certain programs and/or schools within the District that were authorized to use
seclusion or quiet rooms as part of their array of interventions to respond to unwanted
behaviors. Specifically, those schools were Mount Iliamna and the Whaley Center. He
went further to state those were the only two special education schools operated by the

' Some time following the interview with College Gate’s principal, the DLC investigator was notified by
the District’s Director of State and Federal Compliance that the principal had been incorrect in her belief
that the District had developed policies and procedures regarding the use of seclusion or a quiet room.
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District under the Special Education Division. The Executive Director added that the
District made it clear to school administrators, that while there might be occasions where
restraint or seclusion were necessary to protect a student, special education or not, from
harm, that should be a rare event. He stated there were no other settings within the
District besides Mt. Iliamna and Whaley schools where it was anticipated a student might
exhibit behaviors on a regular enough basis that seclusion or any level or restraint were
going to be required as a regular part of the school’s program.

The Executive Director was asked if the District had adopted a definition for what
constituted seclusion. The Executive Director stated the District had not established a
definition for either seclusion or restraint; however he had put together a committee'® to
look into those issues that year. He went on to say that both Mt. [liamna and Whaley had
developed guidelines for their staff on how seclusion was to be used.

Given that seclusion was authorized only at those two schools, and insofar as the District
had not developed a definition for or policies and procedures about the use of seclusion,
the Executive Director was asked how other school administrators would learn that
seclusion was authorized only at those two schools. The Executive Director responded
that it would come from training provided by the Special Education Division and the
other respective divisions within the District. For College Gate, that would be the
Division of Elementary Education.

The Executive Director was asked how the determination that only certain schools could
routinely use seclusion was reached (e.g., was the decision made by the Superintendent?
the School Board?). While acknowledging the difficulty in answering the question in the
absence of documented policy, the Executive Director stated it was communicated
through the Executive Directors of the various programs within the District. With regard
to how the student’s special education teacher would come to know what was and was
not acceptable as to the use of seclusion, the Executive Director stated such guidelines
would come from the Director of Special Education, but that the day-to-day supervision
of the special education teacher would come from the school’s principal.

The Executive Director stated that if a student was exhibiting behaviors that required the
use of restraint or seclusion on a regular basis, he expected a discussion to take place
about what services the student may need in response to his or her behaviors, to include
the possibility of transfer to Whaley or Mt. Iliamna. For a student who received special
education services, that would include a review of the student’s functional behavior .
assessment, whether they’d implemented a positive behavioral support plan, and if so,
how effectively they were implementing it and whether or not they needed to revise it.

' Following conclusion of its investigation and the initial writing of this report, DLC was notified by the
Anchorage School District that the “School Board Policy Committee” had recommended to the School
Board certain changes to the Board’s existing policy on “Corporal Punishment,” as well as a new section
specifically addressing restraint and seclusion. When and if the Anchorage School Board adopts those
recommendations, or adopts a modified version of those recommendations, DLC will post it on their
website and add it as an addendum to this report.
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The Executive Director went on to say that when a student presented behaviors that
required additional measures, such as mentioned above, it had been made clear to schools
that *...we don’t use seclusion in neighborhood schools; it’s not part of the educational
specifications that we have for our neighborhood schools; and that should a student
require that level of intervention, that we need to sit down and look at an IEP meeting to
determine whether or not the student’s needs can be met in that neighborhood school.”

He went on to say that “...it"’s almost one of those ‘if you build it they will come’ sort of
things...if we put a designated quiet room, safe room, whatever you want to call it in a
neighborhood school, then staff are going to feel ‘well it’s here, so we need to use it.””

‘When asked for his definition of what constituted seclusion, the Executive Director stated
it was “...pretty much anytime when a student is removed from the educational
environment, placed in a setting where they are isolated...student being alone...might be
have a staff member present, either in the room or outside the room but is removed from
their peers.” The Executive Director indicated later that in his view of what constituted
seclusion, the student is not allowed to leave the area the student had been removed to
“...until someone has determined it’s allowable.”

The Executive Director was surprised to learn that a safe room was being used at College
Gate. The Executive Director added that, in the discussions he had been privy to with
respect to the CSF program, the use of seclusion had never come up as a part of the
program. He went on to say that he was “...amazed and appalled that any school would
utilize seclusion with a special education student, especially more than once, without
convening an IEP team meeting and reviewing what’s going on as far as why they feel
the need to do that. I do know that he [the student who was the subject of DLC’s
investigation] was formerly a student at Mt. Iliamna, but just because he was a student at
Mt. Iliamna and seclusion may have been utilized while he was there, in my mind it’s not
expected that seclusion is part of his IEP or part of his behavior plan. And again, that’s
one of the things that is unique about Whaley and Mt. I[liamna], it’s expected that if
seclusion is going to be used that it does definitely need to be written into the student’s
IEP.”

Interview with Director for Elementary Special Education

Given the Executive Director of Special Education’s statement that guidance regarding
whether or not seclusion was authorized to be used with students who receive special
education services would come from the Director for Elementary Special Education
(Director), the DLC investigator interviewed that individual.

The Director was asked if there was an official policy regarding the use of seclusion or
quiet rooms for the schools and staff under his purview. The Director responded there
was no stated policy. He went on to say that IEPs and behavior plans drive the supports a
student may need, but it would not be anticipated a student at a neighborhood school
would require seclusion. In contrast, the Director stated that at Mt. Iliamna they do have
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safe rooms that are used and they do have a policy and train staff on how and when it
they are to be used.

The Director stated that in a regular elementary school, if it was believed that level of

. intervention was needed, it would be recommended that the IEP team meet to review and
evaluate the student’s IEP and behavior plan. The Director went on to say regular use of
seclusion was not something he would want at a regular elementary school.

The Director was asked if he was aware a safe room or quiet room was being used with
the student at College Gate, and that it was part of the student’s IEP. The Director
responded that he knew at some point use of the safe or quiet room was part of his IEP
because the student had been at Mt. Tliamna and at Whaley. The Director stated that he
assumed when the student moved to College Gate that would have gone away because
that would have been one of the pieces he was found to no longer need that would
enabled him to go back to his neighborhood school. He anticipated the student no longer
required that level of structure to be supported at a neighborhood school.

The Director was then asked, since his expectation was that a safe or quiet room would
not be used for a student receiving special education at a neighborhood school, how
would he come to know if it was being used? The Director responded there was no way
for him to know until and unless it was brought to his attention. The Director then
indicated there had been a similar situation involving the use of a quiet room during the
2008-2009 school year. The Director went on to say that he had spoken to [name of one
of the CSF teachers] about that and had discussed that that room should not be used for
students in special education. He then stated it was his understanding it had stopped, and
at the time was only being used for students in the CSF program. The Director was then
shown the notice that was taped on the safe room door, identifying, among other staff,
two of the special education teachers. The Director stated he had not been aware of the
document.

The Director indicated during the interview that the only way he knew that staff were
specifically informed of the expectation that quiet rooms were not to be used in
neighborhood schools, in the absence of a District policy, was when the subject came up
in conversation.

Interview with Executive Director for Elementary Education

Because at least three students had been identified as being in both the CSF program as
well as being eligible for special education services, and because the CSF program does
not fall under the Special Education Department, but rather the Elementary Education
Department, DLC interviewed the Executive Director for Elementary Education
(Executive Director).

The Executive Director was asked by the DLC investigator to explain the use of the safe

room at College Gate, in the context of the CSF program. The Executive Director stated
the room was to be used as an area where a student could be taken to “de-escalate,”
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because students who are referred to the CSF program are often working on “social
skills.” She went on to say that sometimes a staff member might remove a student from
the regular classroom and go with the student and talk to them about something that
might have happened in the classroom.

The Executive Director went on to say she didn’t view the safe room as a “seclusion”
room, but a room where a student could de-escalate and “collect their thoughts...a quiet
place to talk with one of the counselors or a CSF teacher...” The Executive Director
stated “We really try not to use that room...it’s a very, very last resort if you can’t deal
with an issue or re-direct a student in the classroom.”

The Executive Director was asked if there were policies and procedures about the use of
the safe room in the context of the CSF program. The Executive Director responded
“...absolutely...parents actually give permission for the student to participate in the CSF
program with the understanding that that room could be used if we need a quiet place for
a student to de-escalate or to confer with a counselor. So parents have seen that, we ask
pareg)ts to come over and take a look at it, they see what it’s about, before they even sign
on.”

The Executive Director indicated there was nothing in writing that defined what
constituted seclusion. She went on to say “...that room is only to be used as a last resort
if you can’t talk to a student in the regular classroom that might be a place where you
might go...” The Executive Director then gave examples of alternatives that should be
considered first, such as going into the hallway. The Executive Director then stated “As
far as a policy, we have said time and time again we don’t really need to use that room
unless there’s no place left to go.”

The Executive Director went on to explain that, in the CSF program, they have a
counselor that’s in the room, an aide that’s in the room, and a teacher for about 9-10
students “...so that place is only used in the event that a student is just not finding any
success in the classroom, is really having a hard time, maybe crying, needs to just get
away from everybody, and have someplace where he’s not being stimulated by anybody
else. And so a counselor would go with a student to that room, and so that might be a
place where they can just sit and talk or just kind of wait until they’re no longer crying or
upset and then they can come back into the classroom.”

The Executive Director was asked by the DLC investigator if, in the absence of a formal
policy, there was any provision for use of the safe room as seclusion. And if the room
was used as seclusion, how would someone know? One of the statements made by the
Executive Director was “...in my opinion, if you can get a student to comply and go in
that room, then they are compliant and don’t need to go in that room...if we’re in the

% The document referenced by the Executive Director for Elementary Education is entitled “Commitment
Form/Contract,” is to be signed by the student’s parent, and states: “If the student poses a danger to self or
others, or disrupts the learning environment of others, the staff may have to escort the student to a safer
area and use safe containment procedures as necessary.” There were no other policies and procedures
regarding use of the safe room at College Gate or Northwood beyond the “Commitment Form/Contract.
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room and the student is telling me they’re ready to go back, then I would trust the student
and go back.” The Executive Director stated CSF staff were informed the safe room was
not to be used for seclusion.

The DLC investigator pointed out to the Executive Director that the reason for the safe
room’s use as noted on the log was often “refuses to take break.” The Executive Director
was asked if she knew what that meant. The Executive Director responded that the only
thing she could think that it might mean was that the student knew s/he needed to take a
break, and walk around or something, and the student was just sitting there refusing to do
anything. She went on to add that, in her opinion, “...when kids are just refusing to do
something, it’s okay if you just sit there as long as you’re not disturbing anybody.”

The Executive Director indicated that there was no formal plan that would include use of
the room as part of the CSF program. She went on to explain that before the student was
accepted into the CSF program, and after a referral was made, the teacher from the home
school would identify what issues were getting in the student’s way as far as keeping
them from being successful in the school environment.

The “transition counselor” would then go to the home school and observe the student,

and make an initial assessment as to whether or not it is believed the student would be a
good fit for the CSF program, and that through the CSF program some behavior
modification could take place that would assist the student in becoming more successful.
The Executive Director stated that the teacher would also be given some suggestions for
resources so that s/he could continue to support the student when s/he returned to the
home school. She went on to say that after the student returned to the home school from
the CSF program, the home school teacher would continue the same kinds of lessons as
were provided at CSF, back at the home school.

The Executive Director was unaware of whether anyone reviewed the safe room logs and
indicated that she had not. She went on to say that now that she had seen the log, she
believed that was something they probably did want to revisit. The Executive Director
was shown the safe room log, and was asked if she was surprised by the frequency of use
for any of the students shown. The Executive Director stated that there were a couple of
students who showed up with sufficient frequency that she was curious as to what was
going on and whether or not they ended up remaining in the CSF program. She went on
to say that she was aware there had been a couple of students who, after some time
passed, it was determined they were not able to benefit from the program and went on to
other settings.

The Executive Director was then asked what her understanding was of the District’s
policy and the use of seclusion. She responded the District did not use seclusion. She
went on to say there were “time out” rooms where students could de-escalate, with the
help of an adult who would be present, but that “we don’t restrain and we don’t use
seclusion...children should be in clear sight of you at all times...”

18




Whaley and Mt, Iliamna Schools

Since administration for the' Special Education Department referenced the Whaley School
and Mt. Iliamna Elementary School as being the only two schools where use of seclusion
was, under certain conditions, authorized, DLC sought to determine what those schools
had in policy and procedure regarding use of a safe room or seclusion.

Whaley School provided DLC with guidelines for “practice rooms” and “safe rooms.”
For “safe” or “grey” rooms: '

Purpose

The Safe Room(s) or “grey” rooms provide a quiet
environment for students to calm down or deescalate
following a crisis in the classroom or hallway. These
rooms are a component of the de-escalation process that
encourages and perpetuates positive interpersonal and
academic growth.

Referral Process

Students are directed, escorted, or physically managed by
staff when demonstrating dangerous or inappropriate
behaviors in the school. '

Students go to the Safe Room(s) only after classroom crisis
management or de-escalation interventions (room clear;
personal timeout at desk or separate area in classroom; etc.)
have been attempted by staff and found to be ineffective for
the student.

Student Transport Requirements

1.Staff trained in the MANDT?! behavior management
system performs transportation of students. A

2.At least one staff must monitor the student in the Safe
Room at all times.

Students are directed, guided, or physically managed to
the Safe Room for the following reasons: '

*Serious Disruptive Behavior: In the classroom or hallway,
the student has not responded to a staff’s directive, prompt,

*! The “Mandt System” was developed by David Mandt, and is a program that provides training in various
techniques for how to prevent and/or respond to crisis situations involving behavior management.
Available at http://www.mandtsystem.com/.
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or instructions to self-manage, discontinue, or modify the
misbehavior (i.e., swearing, instigating peers, running, etc.)
in a timely or appropriate manner.

*Verbal/physical Altercation: The student is intentionally
engaging, with a peer or staff or towards self, in
threatening, harmful, or assaultive behaviors.

*Destructive Behavior: The student is intentionally
destroying his or her own, other students’, or classroom
property. The student is also using this behavior to avoid
or attack a peer or staff.

*Tantrums: The student is highly agitated, escalated,
and/or volatile beyond the point of responding to verbal de-
escalation interventions by staff to assist him/her in
regaining self-control.

*Personal Time-out: In certain cases, the student is allowed
time to de-escalate after acquiring permission or “Hot Pass”
from the teacher or teaching assistant.

Regardless of the reason, all students must be
accompanied and monitored by a staff member
(administrator, teacher, teaching assistant, Intervention
Coach, agency support person) until he/she is
demonstrating calm and cooperative behaviors. The
student is encouraged to indicate their readiness to
transition to the Practice Room and then return to the
classroom.

Communication Procedures

Do not respond to a student’s inappropriate comments or
behaviors unless he/she is demonstrating self-harm or
makes suicidal comments.

Staff presents the following expectations for the students’
behavior with a flat affect and calm, neutral tone of voice in
order to transition to the Practice Room. Staff uses the
following script examples:

“(Student’s name), You can show that you are ready to
follow directions by calmly sitting (on the bench/against
the back wall) with your hand raised.”

“Student’s name), I’ll know that you are ready when I

see you sitting (on the bench/against the back wall) with
your hand raised.
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While waiting for the student to calm down and
demonstrate compliance with directions, the staff does the
following:

*Maintain all communications with the student to the script
until the student demonstrates calm, cooperative behaviors;
or unless a discussion about the student’s physical well-
being is necessary.

+Constantly monitor the student for safety.

*Repeat the above script when the student is not
demonstrating agitated or escalated physical and/or verbal
behaviors.

Do not engage in conversations about the student with
other staff in the hallway unless it is therapeutically
relevant to the student.

*Speak to other staff or students in the hallway in a whisper
or low tone of voice.

+Do not attempt to convince, negotiate, or persuade the
student that he/she is ready to leave when they continue to
demonstrate inappropriate or disruptive behaviors.

Refer the student to the Practice Room after he/she
indicates readiness to work and demonstrates safe,
compliant behaviors.

For Mt. Iliamna, the following “General Safe Room Procedures” were supplied:

Check binder for individual crisis plans. Follow individual
plans first. If no individual plan follow general guidelines
below:

1. Student is monitored 100% of the time while the
student is in the safe room for safety.

2. Door remains open if student is safe.

Door closed with adult observing in the window if

student is in a rage, physically aggressive, or trying to

run from the room.

4. When student is calm and is able to follow a direction:
“sit by the wall and raise your hand,” student returns to
class.

5. Coach or classroom staff “processes™ with student prior
to returning to class (time lining/teach new skill... what
happened? what could you have done differently?)

(O8]

Additional information:
One student only in the safe room.
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Student should have no personal items in safe room.
Mandt hold used as needed if student is being self-abusive.
Adults to remain calm and use scripted language as
described in individual plans or as stated above.

Adult conversation with each other and students is limited
and quiet while adults are in the safe room around students.

Interview with CSF Teacher

An interview was conducted with one of the CSF teachers at College Gate. During the
interview the teacher disclosed, when she initiated a student being placed in the safe
room, the door was always closed, regardless of the reason the student was in the room.
The teacher stated she generally tried to contact the student’s parent before placing the
student in the safe room.

Northwood Elementary’s Safe Room

Through interviews with District staff and an on-site visit to Northwood Elementary,
DLC learned there was also a “safe room” at that school, where there was also a CSF
program. That room had two entrances: one that opened to a common hallway across
from a CSF classroom (there was no window in that door); and the second that opened
into an administrative office (a window was in that door). The room contained no
furniture. The DLC investigator was informed students who were placed in the room
were observed by staff in the adjoining administrative office.

A sign taped to the safe room door stated:
To all Northwood ABC Staff:

Students in time-out must be directly supervised by a
school staff member at ALL times.

If a student is in this room, a school staff member must be
stationed directly inside the room at all times.

Northwood Elementary’s safe room log spanned from April 1, 2009 through April 28,
2010. According to the log, thirteen students had been placed in the room within that
time period, and the room had been used fifty-three times. Unlike the safe room log at
College Gate, the Northwood Elementary log did not include the reason the student was -
placed in the safe room. Three of the thirteen students were identified by the District as
receiving special education at Northwood Elementary. The remaining ten students were
all participating in the CSF program. At least three of the students participating in the
CSF program, who had been placed in the safe room, were also eligible to receive special
education services.
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As a result of this information, DLC determined that during the time documented by the

- log that at least six Northwood Elementary students who experienced a disability had
been placed in the safe room. Of those three students who participated in the CSF
program and were also eligible for special education services, one had been placed in the
safe room thirteen times; one had been placed there ten times; and one had been placed
there once. Of the remaining three students who received special education services, one
had been placed in the safe room seven times; one had been placed there four times; and
one had been place there twice.

DLC Questionnaires

DLC’s federal authority is limited to advocacy, investigations and other activities as they
pertain to individuals who experience a disability. Early on in its investigation, while
DLC knew the student who was the subject of the investigation experienced a disability,
it did not know how many of the other students who had been placed in the safe room, if
any, also experienced a disability.

Pursuant to its investigatory authority,* DLC requested and was provided contact
information for each of the students whose initials appeared on the safe room logs for
College Gate and Northwood Elementary schools. Those parents were sent a
questionnaire developed by DLC (see attached appendix).

Responses

DLC sent out twenty-nine questionnaires. Four responses were received telephonically,
and five completed questionnaires were received. Three of the nine responses were
received from parents whose student went to Northwood Elementary, and six whose
student attended College Gate Elementary.

Of the Northwood Elementary students, one was identified as being a student who
received special education services, and two were identified as participating in the CSF
program. The parent whose student received special education services indicated s/he
knew that the student could be and ultimately had been placed in the safe room three
times; had been notified by school staff; and approved of the room’s use to keep the
student safe.

A second parent of a Northwood Elementary student who participated in the CSF
program, indicated s/he had not known the student could be placed in the safe room; had
not approved of the student being placed in such a room; had learned that the student had
been placed in the safe room on at least five occasions; referred to the safe room as
“kiddy jail;” and believed the student was made “worse” through use of the safe room.

The third parent of a Northwood Elementary student, who also participated in the CSF
program, also indicated s/he did not know the student could be placed in the safe room;

%2 See Disability Law Center of Alaska, Inc. v. Anchorage School District, 08-35057, 581 F.3d 936 (9th Cir.
2009)
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had been informed by school staff that the student had been placed in the safe room on
one occasion; and was “very angry” to find out the safe room had been used.

Of the responses from parents whose student attended College Gate, two of the students
were identified as receiving special education services, and four were identified as
participating in the CSF program. Of the two students who received special education
services, one parent stated s’he did not know the student could be put into the safe room;
had not known before DLC’s letter that the student had been placed in the safe room; and
was upset to learn the student had been placed in such a room

The other parent whose student was receiving special education services at College Gate
indicated they had been verbally informed the student might be placed in the safe room
under certain circumstances; they had not given their permission for its use; they were
notified by school staff that the student had been placed in the safe room ten or more
times; the room looked to them like a “penal, jail or holding room;” and they were upset
with its use because they had been informed the teacher and staff had been trained on
how to prevent or respond to unacceptable behavior,

One parent whose student participated in the CSF program at College Gate responded
that s/he had not been informed, or could not remember being informed the student might
be placed in the safe room, but they would not have authorized it; they had not been
informed the student had been placed in the safe room by school staff, but learned the
student had been placed in the room 3-4 times; was upset when they found out the student
had been placed in the safe room; and that they might have approved of its use, “...but not
to be locked up...” The parent went on to say that it wouldn’t be legal if the parent
wanted to lock up the student at home like they did at the school.

A second parent whose student participated in the CSF program at College Gate
responded that s/he had been informed the student might be placed in the safe room; had
been notified by school staff that the student had been placed there three times; and found
the program to “be very beneficial.” '

A third parent whose student participated in the CSF program at College Gate responded
that s/he had been informed the student might be placed in the safe room; had been
notified the student had been placed in the safe room once; did not agree with use of the
safe room and thought “it was like jail.”

A fourth parent whose student participated in the CSF program at College Gate
responded that s/he could not remember if s/he had been told the student might be placed
in the safe room; had been informed that the student had been placed in the safe room
each day for the two weeks the student was there; was very upset with use of the room
and believed the student became worse.
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III. Analysis, Discussion of Findings & Recommendations

Legal Analysis

The DD Act at 42 U.S.C. § 15043(a)(2)(B) grants the P&A authority to investigate
incidents of abuse and neglect of individuals with developmental disabilities if the
incidents are reported to the system or if there is probable cause to believe the incidents
occurred. Regulations at 45 C.F.R. § 1386.19, promulgated to implement the DD Act,
define “neglect” as follows:

Neglect means a negligent act or omission by an individual
responsible for providing treatment or habilitation services
which caused or may have caused injury or death to an
individual with developmental disabilities or which placed
an individual with developmental disabilities at risk of
injury or death, and includes acts or omissions such as
failure to: establish or carry out an appropriate individual -
program plan or treatment plan (including a discharge
plan); provide adequate nutrition, clothing, or health care to
an individual with developmental disabilities; provide a
safe environment which also includes failure to maintain
adequate numbers of trained staff.

Neglect is substantiated under the DD Act regulations if the evidence estabhshes the
following elements:

District staff acted or failed to act; and

the act or omission caused or may have caused injury or death; or

the act or omission placed an individual with a developmental disability at risk for injury
or death.

The DD Act regulations do not require that actual harm occur; neglect exists if the act
may have resulted in or placed an individual with a developmental disability af risk for
harm.

Findings

1. Certain students receiving special education services at both College Gate
Elementary School and Northwood ABC Elementary School were placed in a
room designated by the school as a “safe” or “quiet” room.

2. The District did not allow the routine use of seclusion at neighborhood schools.

3. Students placed in the safe rooms were: taken out of the classroom environment;
separated from their peers; at least at times, escorted there against their will and
kept from leaving the room.

4. The District had not defined what constituted seclusion or developed policies and
procedures for use of the safe room.
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5. Parents were not consistently notified when their student was placed in the safe
room, and some parents were upset when they found out that their student had
been placed in the safe room.

6. At least one parent whose student had been placed in the safe room on multiple
occasions believed there was a relationship between use of the safe room (and
other school practices) and their student’s showing an increased display of
unwanted behavior at home as well as physiological regression (incontinence).

7. For that same student, the IEP team failed to adequately provide for his behavioral
supports in the new setting of College Gate.

8. There was insufficient communication, training, direction or oversight provided to
College Gate and Northwood schools’ staff with regard to what constituted
seclusion, and the locations and circumstances where the use of seclusion was
authorized. ' A

9. Adequate data was not collected by the District to evaluate whether or not use of
the safe room resulted in desired behavioral change and/or had a negative impact.

Based on the information available to DLC through its investigation, it was determined
District officials overseeing the Special Education program made a policy decision that
seclusion and/or the use of safe rooms was prohibited in neighborhood schools, but that a
system was not in place to ensure staff at College Gate and Northwood schools received
information about and adhered to that policy. Additionally, the District had not put this
policy in writing, nor had it developed a definition for or policies and procedures
addressing the use of seclusion for the district-at-large.

As aresult, some students who were receiving special education services at both College
Gate and Northwood schools had been placed in the safe room. Further, it was
determined that in most, if not all cases where the safe room was used, such use
constituted seclusion based on the working definition of what constituted seclusion by the
Executive Director of Special Education.

Some parents of students receiving special education services at these schools, and who
were placed in the safe room, reported that they had not approved of its use, were
unaware it had been used with their student, and were upset when they learned their
student had been placed in the room. At least one of the parents believed their student
was harmed as a result of the room’s use. While there was insufficient information
available to DLC to substantiate the allegation of actual harm, there was sufficient
information to make a determination that inappropriately placing students who receive
special education services in seclusion put those students at risk for harm. Therefore,
DLC made a determination that the elements for a finding of neglect exist.

Recommendations:

1. That the District develop and implement district-wide definitions for what
constitutes seclusion. This should include discussion of or separate definitions for
safe rooms, quiet rooms, etc.
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2. DLC concurs with the statements of the then Executive Director for Special
Education that the use of seclusion, especially as a routine matter, is not ,
appropriate in neighborhood schools, and supports his policy that seclusion is not
to be used with students who receive special education services in neighborhood
schools. The Executive Director for Elementary Education went even further by
stating “We don’t do seclusion.” With this in mind, DLC recommends the District
formalize those policies and broaden their scope so that the use of seclusion is not
allowed in any neighborhood schools.

3. That the District develop and implement a process to ensure appropriate District
staff are educated and trained regarding those policies.

4. That the District develop and implement a process to ensure parents are made .
aware of its policies and procedures about the use of seclusion and safe rooms.

Distribution

Teresa Holt, Governor’s Council on Disabilities & Special Education

J. Kate Burkhart, Executive Director, Alaska Mental Health Board

Don Enoch, Alaska Department of Education & Early Development

Nancy Burke, Trust Program Officer, The Alaska Mental Health Trust Authority
Kelly Donnelly, Executive Director, Stone Soup Group
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APPENDIX

QUESTIONNAIRE CONCERNING THE USE OF THE “SAFE

Parent(s)/Guardian(s) Name:

ROOM”
BETWEEN AUGUST 2009 - MAY 2010

(Please circle one)

Student’s Name: Age: Grade:

Name of School: College Gate Elementary Northwood Elementary
(Please circle one)

My Child:  Is a Special Education Student. yes no

Does your child have an Individualized Education Plan (IEP)? yes no

My Child:  Participated in the Creating Successful Futures program during the

2009-2010 school year. yes no

Is your child currently participating in the Creating Successful Futures program?

yes no

Please answer the following questions:

L.

Were you informed at the beginning of the 2009-2010 school year that your child

might be placed in the “Safe Room” under certain circumstances? _ yes
___no
~If your answer is “yes,” how were you informed? in writing verbally
both
If your answer to question #1 is “yes,” was your permission ever sought? _ yes
no

Before receiving our letter, were you aware that your child had been placed in the
“Safe Room?” yes no

If “yes,” were you informed by someone at the school the time(s) he or she was
placed there?
yes no
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10.

11.

12.

13.

14.

15.

16.

17.

If “yes,” how were you notified? telephone in writing

To the best of your knowledge or recollection, how many times was your child
placed in the “Safe Room” during the 2009-2010 school year? times

If your answer to question #4 was “no”, does it bother you to now learn that your
child was placed in the “Safe Room” on one or more occasions? ___yes __ no
If your child receives services under special education, was use of the “Safe
Room” a part of his or her IEP? yes no [ don’t know

In connection with the Creating Successful Futures program, DLC was provided a
document entitled “Commitment Form/Contract.” In that document was the
following statement: “If the student poses a danger to self or others, or
disrupts the learning environment of others, the staff may have to escort the
student to a safer area and use safe containment procedures as necessary.”

If your child participated in the Creating Successful Futures program, do you
recall having received that document? yes no

If “yes,” do you recall having signed it? yes no

If you were aware that your child was or might be placed in the “Safe Room”
during the school year, please place an “x” for all that describe your
understanding of the circumstances or behaviors that might result in that
occurrence. Please check all that apply.

dangerous behavior toward self or others non-compliant/not
following directions
disruptive to classmates -needing to be away from other distractions

other (please describe):

Did you ever see the “Safe Room?” yes no

If “no,” was it ever described to you? yes no

If “yes,” please indicate how it was described:

Did your child ever complain to you about being placed in the “Safe Room?”
___yes ___no

If “yes,” please state or re-phrase what you remember your child telling you:
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Please use the remaining space to include any additional comments you may wish to
make:

Printed name Signature Date
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